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FMLA: EMPLOYER CHECKLIST 
Activity Standard Comments Resources  

A. Employer Notices 
1. Display FMLA 
poster. 

Covered employers must post at 
employee worksites. 

The FMLA poster must be posted 
prominently where it can be readily seen 
by employees and applicants for 
employment. 

https://www.dol.gov/w
hd/regs/compliance/p
osters/fmla.htm 
 

2. Provide 
General Notice. 

Covered employers with eligible 
employees must include in employee 
handbooks or other communication 
materials. 

The General Notice can be provided in 
your employee handbook or other written 
materials about leave and benefits. If 
you do not have a handbook or written 
leave materials, you must distribute the 
General Notice to new employees upon 
hire. 

https://www.dol.gov/w
hd/regs/compliance/p
osters/fmla.htm (The 
general notice 
requirement can be 
met either by 
duplicating the 
language found in the 
FMLA Poster or by 
using another format, 
as long as, the 
information provided 
includes all the 
information contained 
in the FMLA Poster.) 
 
 

https://www.dol.gov/whd/regs/compliance/posters/fmla.htm
https://www.dol.gov/whd/regs/compliance/posters/fmla.htm
https://www.dol.gov/whd/regs/compliance/posters/fmla.htm
https://www.dol.gov/whd/regs/compliance/posters/fmla.htm
https://www.dol.gov/whd/regs/compliance/posters/fmla.htm
https://www.dol.gov/whd/regs/compliance/posters/fmla.htm
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B. Determining Eligibility 

1. Determine 
whether 
employee has 
stated a 
qualifying 
reason for FMLA 
leave. 

Leave may be taken for an employee’s 
or a family member’s serious health 
condition; to care for a newborn, newly 
adopted child, or child newly placed for 
adoption or foster care; for a qualifying 
exigency; or to care for a 
servicemember or veteran with a 
serious health condition. 

If leave is foreseeable, notice must be 
provided 30 days in advance. If leave is 
not foreseeable, notice must be provided 
as soon as practicable. 

https://www.dol.gov/w
hd/regs/compliance/w
hdfs28f.pdf  

2. Determine 
whether 
employee is 
eligible for FMLA 
leave. 

1. Has the employee worked for your 
organization for 12 months? 
2. Has the employee worked 1,250 
hours during the 12 months prior to the 
start of leave (special hours of service 
rules apply to airline flight crew 
members)? 
3. Does the employee work at a 
location where you have 50 or more 
employees within 75 miles?  

Verify eligibility against FMLA policy as 
stated in your employee handbook.  
Supervisors, or other employees 
responsible for call-in duties, should be 
trained to write down exactly what an 
employee states when calling in. For 
example, if an employee calls in and 
says that she has the measles and will 
need a week to 10 days off, the 
supervisor should write down exactly 
what the employee said and not simply 
that “the employee is ill.” 
You may waive the 75-mile requirement 
if it is waived for all employees. 

https://www.dol.gov/w
hd/regs/compliance/w
hdfs28.pdf  

3. Determine 
whether 

Employees must be notified of the need 
for any supporting documentation. 

Employees must be provided with at 
least 15 days to produce a certification. If 

 

https://www.dol.gov/whd/regs/compliance/whdfs28f.pdf
https://www.dol.gov/whd/regs/compliance/whdfs28f.pdf
https://www.dol.gov/whd/regs/compliance/whdfs28f.pdf
https://www.dol.gov/whd/regs/compliance/whdfs28.pdf
https://www.dol.gov/whd/regs/compliance/whdfs28.pdf
https://www.dol.gov/whd/regs/compliance/whdfs28.pdf
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certification or 
other additional 
information will 
be required. 

certification is not provided timely, 
beginning of leave may be delayed. If no 
certification is provided, leave may not 
be protected under FMLA.  
For military family leave, you may also 
request information establishing a 
familial relationship or other basis for the 
leave. 

 a. Certification of Health Care Provider 
for Employee’s Serious Health 
Condition. 

Employee may hand deliver completed 
form or have health care provider send 
document to designated personnel. 

https://www.dol.gov/w
hd/forms/WH-380-
E.pdf  

 b. Certification of Health Care Provider 
for Family Member’s Serious Health 
Condition. 

Employee may hand deliver completed 
form or have health care provider send 
document to designated personnel. 

https://www.dol.gov/w
hd/forms/WH-380-
F.pdf  

 c. Certification of Qualifying Exigency 
for Military Family Leave. 

Employee may hand deliver completed 
form or send document to designated 
personnel. 

https://www.dol.gov/w
hd/forms/WH-384.pdf  

 d. Certification for Serious Injury or 
Illness of a Current Servicemember for 
Military Family Leave. 

Employee may hand deliver completed 
form or have health care provider send 
document to designated personnel. 

https://www.dol.gov/w
hd/forms/WH-385.pdf  

 e. Certification for Serious Injury or 
Illness of a Veteran for Military Family 
Leave. 

Employee may hand deliver completed 
form or have health care provider send 
document to designated personnel. 

https://www.dol.gov/w
hd/forms/wh385V.pdf  

https://www.dol.gov/whd/forms/WH-380-E.pdf
https://www.dol.gov/whd/forms/WH-380-E.pdf
https://www.dol.gov/whd/forms/WH-380-E.pdf
https://www.dol.gov/whd/forms/WH-380-F.pdf
https://www.dol.gov/whd/forms/WH-380-F.pdf
https://www.dol.gov/whd/forms/WH-380-F.pdf
https://www.dol.gov/whd/forms/WH-384.pdf
https://www.dol.gov/whd/forms/WH-384.pdf
https://www.dol.gov/whd/forms/WH-385.pdf
https://www.dol.gov/whd/forms/WH-385.pdf
https://www.dol.gov/whd/forms/wh385V.pdf
https://www.dol.gov/whd/forms/wh385V.pdf
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4. Determine 
whether 
employee must 
make any 
premium 
payments during 
leave. 

Employers may recoup employee 
premiums paid during leave if notice is 
provided, subject to certain conditions. 

  

5. Determine 
whether 
employee is 
required to 
substitute any 
paid leave for 
unpaid leave.  

   

6. Determine 
whether 
employee is key 
employee. 

Reinstatement, but not leave, may be 
denied to key employees, but those key 
employees must be notified in advance 
that they are key employees.  

  

7. Determine 
whether 
employee must 
provide periodic 
health status 
reports. 

Specific rules govern how frequently 
employers may request health status 
reports.  
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8. Unless leave 
is requested for 
military 
caregiver leave, 
determine the 
12-month period 
used to calculate 
available leave. 

 The calendar year (January – 
December).  

 A fixed leave year based on 
___________.  

 The 12-month period measured 
forward from the date of your first FMLA 
leave usage.  

 A “rolling” 12-month period 
measured backward from the date of 
any FMLA leave usage. 

Check your FMLA leave policy in your 
handbook to verify the current method 
used to calculate eligibility. You must 
also check with state law to determine 
whether the eligible employee resides in 
a state with a state family and medical 
leave statute that requires a specific 
method for determining the leave period. 
For military caregiver leave, the “12-
month period” begins on the first day the 
eligible employee takes military 
caregiver leave and ends 12 months 
after that date, regardless of the method 
used to determine the employee’s 12 
workweeks of leave entitlement for other 
FMLA-qualifying reasons.  

https://www.dol.gov/w
hd/regs/compliance/w
hdfs28h.pdf  
 
 

9. Provide Notice 
of Eligibility and 
Rights and 
Responsibilities 
and attach any 
forms necessary 
to provide 
certification.  

Notice must be provided to employee 
within 5 business days after the 
employee provides notice of the need 
for leave. 

Contents of the notice are set by 
regulation. The DOL has a prototype 
available.  
 

https://www.dol.gov/w
hd/forms/WH-381.pdf  

https://www.dol.gov/whd/regs/compliance/whdfs28h.pdf
https://www.dol.gov/whd/regs/compliance/whdfs28h.pdf
https://www.dol.gov/whd/regs/compliance/whdfs28h.pdf
https://www.dol.gov/whd/forms/WH-381.pdf
https://www.dol.gov/whd/forms/WH-381.pdf
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10. Review 
certification or 
other supporting 
materials. 

 If an employee provides an incomplete 
or insufficient certification, you must 
provide the employee with a reasonable 
opportunity to cure any deficiency. You 
may also request a second (and third 
opinion from a mutually agreeable 
healthcare provider) if you have 
questions about a health care provider’s 
medical certification.  
Employees must be permitted at least 7 
calendar days to cure a deficiency, 
unless seven days is not practicable 
under particular circumstances despite 
the employee’s diligent good faith efforts. 
Certain rules also permit you to obtain 
additional information for the basis for 
qualifying exigency leave. 

https://www.dol.gov/w
hd/regs/compliance/w
hdfs28g.pdf  
 
https://www.dol.gov/w
hd/regs/compliance/w
hdfs28mc.pdf 

  

https://www.dol.gov/whd/regs/compliance/whdfs28g.pdf
https://www.dol.gov/whd/regs/compliance/whdfs28g.pdf
https://www.dol.gov/whd/regs/compliance/whdfs28g.pdf
https://www.dol.gov/whd/regs/compliance/whdfs28mc.pdf
https://www.dol.gov/whd/regs/compliance/whdfs28mc.pdf
https://www.dol.gov/whd/regs/compliance/whdfs28mc.pdf
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C. Designating Leave 

1. Provide 
Designation 
Notice. 

Within 5 business days after 
receipt of the information 
requested in the Notice of 
Eligibility and Rights and 
Responsibilities, you must 
provide a Designation Notice. 

If employee is not eligible, you must provide at 
least one reason that the employee in the 
Designation Notice.  

https://www.dol.gov/w
hd/forms/WH-382.pdf  

2. Document 
benefits 
provided on day 
before leave 
begins. 

Employees have a right to 
continuation of health benefits 
during FMLA leave. Employers 
may be required to continue other 
benefits during leave in order to 
provide those benefits upon 
reinstatement (e.g., life insurance 
premiums). 

  

3. Retain records 
and keep them 
confidential. 

Employers are required to make, 
keep, and preserve records 
pertaining to their obligations 
under the FMLA in accordance 
with the recordkeeping 
requirements of the Fair Labor 
Standards Act (FLSA).  
Employers must keep the records 
for no less than three years and 
make them available for 

Records and documents relating to medical 
certifications, recertifications or medical 
histories of employees or employees’ family 
members, created for purposes of the FMLA, 
must be maintained as confidential medical 
records separately from the usual personnel 
files.  

 

https://www.dol.gov/whd/forms/WH-382.pdf
https://www.dol.gov/whd/forms/WH-382.pdf
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inspection, copying, and 
transcription by DOL 
representatives upon request. 
Records kept in computer form 
must be made available for 
transcription and copying. 

D. Administration During Leave 
1. Create an 
FMLA log and 
track the hours 
used by the 
employee for 
approved FMLA 
leave. 

FMLA leave may be taken in 
periods of whole weeks, single 
days, hours, and in some cases 
in increments less than an 
hour. You must allow employees 
to use FMLA leave in the smallest 
increment of time that you allow 
for the use of other forms of 
leave, as long as it is no more 
than one hour.  
Only the amount of 
leave actually taken may be 
counted against an employee’s 
FMLA leave entitlement. 

Where an employee takes FMLA leave for less 
than a full workweek, the amount of FMLA 
leave used is determined as a proportion of the 
employee’s actual workweek. The amount of 
FMLA leave taken is divided by the number of 
hours the employee would have worked if the 
employee had not taken leave of any kind 
(including FMLA leave) to determine the 
proportion of the FMLA workweek used. For 
example, an employee who normally works 30 
hours a week but works only 20 hours in a 
week because of FMLA leave would use one-
third of a week of FMLA leave. You may 
convert the FMLA leave usage into hours so 
long as it fairly reflects the employee’s actual 
workweek.  
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2.  Establish a 
consistent and 
compliant 
procedure for 
communications 
during an FMLA 
leave.   

An employer is permitted to 
periodically check in with an 
employee on FMLA leave.  

The frequency of contact will depend upon the 
length of the leave. For example, an employee 
seeking 12 weeks of FMLA leave may be 
asked to call in monthly. Expectations should 
be established at the beginning of FMLA leave.  
Only trained HR representatives should be 
permitted to contact employees on FMLA 
leave. 
While communicating with an employee 
regarding his or her intent to return to work, 
HR representatives should generally limit 
discussions to an employee’s rights and 
responsibilities. For example, you may discuss 
any return to work logistics with the employee 
including, if applicable, completing the fitness-
for-duty certification requirement, or whether 
the employee will need a reasonable 
accommodation under the ADA upon his return 
to work. 
If an employee is on intermittent FMLA leave, 
the employee may be required to follow your 
normal call-in procedures.   

 

3. Track use of 
paid leave and 
re-designate 
leave as unpaid 

 When leave is paid, then any required 
premium payments will be collected from the 
employee’s pay. However, if leave becomes 
unpaid due to an employee’s exhaustion of his 

https://webapps.dol.g
ov/elaws/whd/fmla/8d
2.aspx  

https://webapps.dol.gov/elaws/whd/fmla/8d2.aspx
https://webapps.dol.gov/elaws/whd/fmla/8d2.aspx
https://webapps.dol.gov/elaws/whd/fmla/8d2.aspx
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leave if paid 
leave is 
exhausted. 

or her paid leave entitlement, then premiums 
must be collected from the employee, and you 
can use one of three methods to collect 
premiums from the employee.   

4. If leave is re-
designated as 
unpaid leave, 
create a log for 
payments.  

 Having a log will enable you to track timeliness 
of premium payments and ensure that 
premiums are directed to the correct carrier, as 
applicable.  

 

5. If an employee 
fails to pay for 
benefits during 
unpaid leave, 
send a letter 
notifying the 
employee of 
your intent to 
terminate 
coverage within 
15 days after the 
date of the letter.  

An employer's obligation to 
maintain health insurance 
coverage cease under FMLA if an 
employee's premium payment 
is more than 30 days late, absent 
an established employer policy 
providing a longer grace period. 
In order to drop the coverage for 
an employee whose premium 
payment is late, the employer 
must provide written notice to the 
employee that the payment has 
not been received.  

The notice must be mailed to the employee at 
least 15 days before coverage is to cease, and 
must advise that coverage will be dropped on 
a specified date at least 15 days after the date 
of the letter, unless the payment has been 
received by that date. 

https://webapps.dol.g
ov/elaws/whd/fmla/9d
3.aspx  

6. During annual 
enrollment, 
remember to 
send materials to 

If you provide a new health plan 
or benefit or even just change 
your health plans or benefits 
while an employee is on FMLA 

Consider providing a rule for employees who 
fail to complete annual enrollment materials 
during FMLA leave despite delivering those 
materials to employees. For example, 

 

https://webapps.dol.gov/elaws/whd/fmla/9d3.aspx
https://webapps.dol.gov/elaws/whd/fmla/9d3.aspx
https://webapps.dol.gov/elaws/whd/fmla/9d3.aspx
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employees on 
FMLA leave. 

leave, then the employee is 
entitled to the new or changed 
plan/benefit to the same extent as 
if the employee were not on 
leave. In addition, notice of any 
opportunity to change plans or 
benefits must be given to an 
employee on FMLA leave. 

employees on FMLA leave may be required to 
continue their prior year elections (except, 
perhaps for health FSA elections) if they fail to 
complete new enrollment materials.  

E. Return to Work 
1. Determine 
whether 
employee will 
return to work. 

An employee who returns to work 
for at least 30 calendar days is 
considered to have "returned" to 
work for the purposes of the 
FMLA.  
An employee who transfers 
directly from taking FMLA leave 
to retirement, or who retires 
during the first 30 days after 
returning to work, is also 
considered to have returned to 
work. 

  

2. If an employee 
fails to return to 
work at the end 
of FMLA leave, 
offer COBRA 
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continuation 
coverage. 
3. Determine 
whether you will 
recoup any 
premiums paid 
on the 
employee’s 
behalf during 
leave.  

Under certain circumstances, you 
may recover your share of health 
plan premiums paid during the 
period of unpaid FMLA leave 
from an employee.  

If an employee returns to work after FMLA 
leave, you may be entitled to recover your 
share of premiums paid during FMLA leave, 
but you may not recover your share of 
premiums paid during paid FMLA leave, and 
you may only be able to recover an 
employee’s share during unpaid leave. 
You may recover your share of health plan 
premiums if the employee fails to return to 
work after his or her unpaid FMLA leave 
entitlement has been exhausted or expires, 
unless the reason the employee does not 
return is due to: (1) circumstances beyond the 
employee's control; or (2) the continuation, 
recurrence or onset of a serious health 
condition of the employee or the employee's 
family member, or a serious injury or illness of 
a covered servicemember, that would 
otherwise entitle the employee to leave under 
the FMLA. 
Very specific rules apply to recoupment of 
premiums paid during leave, so be sure to 
check the specific rules and consult with your 
legal counsel, as necessary.  

https://webapps.dol.g
ov/elaws/whd/fmla/8d
4.aspx  

https://webapps.dol.gov/elaws/whd/fmla/8d4.aspx
https://webapps.dol.gov/elaws/whd/fmla/8d4.aspx
https://webapps.dol.gov/elaws/whd/fmla/8d4.aspx
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4. If the 
employee 
returns from 
leave, determine 
whether the 
employee will be 
returned to the 
exact same 
position. 

An employee must be returned to 
the same or an equivalent 
position. 

  

5. If the 
employee will 
not be returned 
to exact same 
position, consult 
with your legal 
advisor to 
determine 
whether the new 
position meets 
FMLA standards 
for an 
“equivalent 
position.” 

An equivalent position is one that 
is virtually identical to the 
employee's former position in 
terms of pay, benefits and 
working conditions. Moreover, the 
new position must involve the 
same or substantially similar 
duties and responsibilities, which 
must entail substantially 
equivalent skill, effort, 
responsibility and authority. 

If an employee is no longer qualified for the 
position because he or she is unable to attend 
a necessary course, renew a license, fly a 
minimum number of hours, etc. as a result of 
the leave, the employee should be given a 
reasonable opportunity to fulfill those 
requirements upon return to work. 

https://webapps.dol.g
ov/elaws/whd/fmla/8e
2.aspx  

6. Ensure that 
applicable 
carriers are 

Upon their return to work, 
employees must be returned to 
the same or equivalent benefits. 

Although health insurance carriers are not 
obligated under the law to follow the FMLA, 
they generally will agree, by contract, to 

 

https://webapps.dol.gov/elaws/whd/fmla/8e2.aspx
https://webapps.dol.gov/elaws/whd/fmla/8e2.aspx
https://webapps.dol.gov/elaws/whd/fmla/8e2.aspx
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notified of the 
exhaustion of 
FMLA leave and 
the employee’s 
return to work. 

provide benefits according to FMLA rules. 
However, many contracts will include 
provisions relieving a carrier from responsibility 
to cover claims if an employer does not 
properly administer FMLA leave. For example, 
a stop loss carrier may refuse to cover claims 
for an employee who exhausted FMLA leave 
and was provided with additional leave, but 
was not offered COBRA continuation 
coverage.  

7. Determine 
how to handle 
accrued benefits. 

 Benefits accrued at the time leave began must 
be available to an employee upon the 
employee’s return from leave. An employee 
may, but is not entitled to, accrue any 
additional benefits or seniority during unpaid 
FMLA leave. However, an employee’s 
entitlement to benefits other than group health 
benefits during a period of FMLA leave (e.g., 
holiday pay) should be determined by your 
policy for providing benefits during other forms 
of leave (paid or unpaid, as appropriate). 

 

8. Determine 
how FMLA leave 
impacts pension 
or retirement 
benefits. 

 Any period of unpaid FMLA leave cannot be 
treated as a break in service for purposes of 
vesting, and eligibility to participate, in pension 
and other retirement plans. If your plan 
requires an employee to be employed on a 
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specific date in order to be credited with a year 
of service for vesting, contributions or 
participation purposes, an employee on unpaid 
FMLA leave on that date will be deemed to 
have been employed on that date. Unpaid 
FMLA leave periods, however, need not be 
treated as credited service for purposes of 
benefit accrual, vesting and eligibility to 
participate. 

 

 

 
 
The intent of this analysis is to provide general information regarding the provisions of current federal laws and regulation. It does not necessarily 
fully address all your organization’s specific issues. It should not be construed as, nor is it intended to provide, legal advice. Your organization’s 
general counsel or an attorney who specializes in this practice area should address questions regarding specific issues. 
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